profine India Window Technology Pvt. Ltd
Terms & Conditions of Delivery
I. Scope
1.
All of profine India's( herein after called profine) deliveries, services and offers shall be made exclusively on the basis
of these General Terms & Conditions of Delivery. These General Terms & Conditions of Delivery shall form part of
all agreements entered into between profine and its contractual partners (hereinafter also referred to as "Purchaser")
with regard to deliveries or services offered by profine. They shall also apply to future deliveries, services or
offers to the Purchaser, even if not being referred to explicitly.
2.
Purchaser's general terms & conditions shall not apply unless profine has explicitly agreed to their applicability
in writing. profine's General Terms & Conditions of Delivery shall also apply if profine unconditionally effects deliveries
to the Purchaser even aware that the Purchaser's terms and conditions conflict with or deviate from its own.
II. Conclusion of contract and delivery of products
1.
All offers made by profine are subject to change without notice and non-binding unless explicitly designated
as binding or specifying a fixed timeframe for acceptance. No contract shall enter into force until profine has provided a
written or electronic order confirmation. The written or electronic order confirmation shall determine the scope of
delivery. All ancillary agreements and amendments have to be confirmed in writing or electronically by profine to be
valid.
2.
profine reserves the right to modify the design or shape of the delivery items to be delivered unless (i) such
modifications substantially alter the delivery items to be delivered and are unacceptable to the Purchaser or (ii)
profine and the Purchaser have explicitly agreed on the binding character of data provided by profine as
regards the delivery items (e.g. weight, dimensions, utility values, load capacity, tolerances, technical data) or of
depictions of the same (e.g. drawings, illustrations). The afore- mentioned information from profine relating to
the delivery items to be delivered or services to be provided – as well as respective depictions are neither
guaranteed nor do they constitute an agreement on assured properties unless explicitly confirmed otherwise by profine
in writing or electronically. If no such written or electronic confirmation is provided by profine, the afore-said
information merely constitutes a non-binding description or qualification of the delivery items or services from
which deviations pursuant to the first sentence of this section II. 2 are admissible. If profine and the Purchaser have
explicitly agreed on the binding character of specific data, profine may only make modifications to delivery items to be
delivered or services to be rendered if such modifications are required under mandatory statutory provisions
and are acceptable to the Purchaser. If the modifications are unacceptable, the Purchaser is entitled to withdraw
from the contract. Any further claims shall be excluded.
3.
profine retains title and copyright to all documents, drawings, specifications, samples and other similar items which are
provided to the Purchaser. They may not be made available to third parties without profine’s prior express written
consent.
III. Prices and payment
1.
The prices apply for the scope of the delivery or services specified in the order confirmation. Any additional
or special deliveries or services will be charged separately. Unless explicitly agreed otherwise, the prices shall be
in INR and Ex Factory as designated in the order confirmation (Incoterms, as amended from time to time), exclusive of
packaging and VAT. Customs duties, taxes, charges and similar levies which profine is required to pay will be charged
separately.
2.
Prices for raw materials (e.g. ethylene, naphtha) which profine requires for the manufacturing of its products,
are highly volatile. profine, therefore, applies a material price surcharge on its products. Orders for which the parties
have agreed that the time of delivery shall be later than four months after
conclusion of the respective contract or orders which are executed later than four months after
conclusion of the respective contract for reasons within the Purchaser’s responsibility, shall be invoiced in accordance
with profine’s price list effective on the date of delivery, plus the afore-said material price surcharge applicable on that
date.
3.
In case the raw material prices relevant for the products ordered should increase substantially (i.e. by at least 10%)
after profine's submission of an offer or confirmation of an order or conclusion of a framework agreement
providing for fixed prices, profine shall be entitled to increase the price by a reasonable amount. Purchaser's
interests shall be duly taken into account in this process, particularly with regard to possible commitments of the
Purchaser relating to the onward delivery of the delivery items at a fixed price. The calculation of the price increase for
the affected raw materials shall be based on publicly available sources (e.g. ICIS, Harrimann or KI newsletters). (There
is no such provision in india) If so requested by the Purchaser, profine shall disclose the raw materials utilized for
the manufacturing of its products and prove the price increase occurred for said materials by the afore-mentioned
sources.
4.
All invoiced amounts shall be payable by direct debit without any deductions unless otherwise agreed upon in writing.
In the latter case, the date on which the payment is credited to profine's bank account is decisive for timely payment.
5.
If the Purchaser does not affect payment by the due date, the outstanding amounts shall be subject to interest of
(12%) p.a. as of the due date; in the event of default of payment, the Purchaser shall pay default interest at
the rate of (18% percentage). profine reserves the right to prove that higher damages have been incurred due to the
default of payment.
6.
The Purchaser is only entitled to set off own claims if its counterclaims have been judicially determined as non- appealable, are
undisputed or have been acknowledged by profine. The Purchaser may only exercise a right of retention if its
counterclaim arises from the same contractual relationship.
7.
profine is entitled to insist on advance payment or the rendering of sureties by the Purchaser for
outstanding deliveries if it becomes aware of circumstances which may substantially impair the
Purchaser's creditworthiness and, as a result of which, at profine's due discretion, jeopardise payment of the
Purchaser's accounts payable at profine in connection with relevant orders, including accounts payable in respect of
individual orders which are governed by the same framework contract.
8.
Unless explicitly agreed upon otherwise with the Purchaser, all payments must be made in INR.
and exclusively to profine.
IV. Delivery and delivery period
1.
If profine explicitly warrants or has agreed on a fixed delivery period or date the order confirmation
shall govern the applicable delivery periods. In any other cases all periods and dates mentioned by profine have
to be understood as determining the date of delivery merely approximately. The delivery period shall not
commence until the Purchaser has furnished all

documents, permits and approvals to be procured and until any agreed advance payments have been received.
The delivery deadline is met if the delivery items were handed over prior to its expiry to the
Purchaser's carrier at the place of lading as designated in the order confirmation. profine shall be entitled to
refuse to hand over the delivery items to the carrier if profine does not consider the transport vehicle to be
roadworthy.
3.
4.
5.

6.

V.
1.
2.

3.

4.
5.

If a delivery is postponed at the Purchaser's request, profine reserves the right to charge any additional
costs incurred as a result to the Purchaser.
The delivery of the delivery items to the Purchaser shall be subject to profine itself being supplied properly and in
due time by its own suppliers.
If profine is in default of delivery or unable to effect delivery at all, the Purchaser shall be entitled to withdraw
from the contract in accordance with statutory provisions. Claims for damages for default of delivery or
impossibility of performance shall only be due to the purchaser under the provisions of section VIII of these
General Terms & Conditions of Delivery.
If deliveries are delayed due to force majeure, profine shall have the right to extend the delivery period for the
duration of the event causing the delay plus a reasonable time for run-up or to cancel the contract due
to the unperformed part of the contract either in part or in full. The same
shall apply in the event of strikes, lock-outs, political unrest and unforeseen circumstances such
as interruptions of operations which prevent profine from effecting timely delivery despite making reasonable
efforts to do so. This shall furthermore apply if the afore-mentioned events occur at a time at which profine is
already in default of delivery or affect a supplier of profine. profine will inform the Purchaser without undue delay
in case such an event of force majeure pursuant to this provision occurs. The Purchaser may request profine to
declare within a period of six weeks whether it intends to cancel the contract due to the non-performed part
of the contract in part or full or whether it will effect delivery within a reasonable additional period of time. If
profine does not respond to the Purchaser’s request within the afore-mentioned timeframe, the Purchaser may
withdraw from the part of the contract which has not been fulfilled yet.
Packaging, shipment, passing of the risk and Purchaser's acceptance of the delivery items
The risk shall pass on to the Purchaser, at the latest, when the delivery items are handed over to the carrier
commissioned by the Purchaser at the place of lading as designated in the order confirmation. The same shall
apply in case of partial deliveries. Purchaser shall be in default of acceptance if, having received notification
from profine that the delivery items are ready for dispatch, it refuses to take over the delivery items on the
specified date or does not pick-up or commission a carrier to pick up the delivery items on the specified date.
If the Purchaser is in default of acceptance of the delivery items or fails to comply with other duties to
cooperate, profine shall be entitled to demand compensation for any damages incurred,including any additional
expenses resulting therefrom. In this case, the risk of accidental loss or deterioration of the purchased item
passes on to the Purchaser. After expiry of an appropriate additional period of time for acceptance set by
profine, profine shall be entitled to either otherwise dispose of the delivery items or to effect delivery to the
Purchaser within a reasonably prolonged period of time.
The delivery items will only be insured against theft, breakage, transportation, fire and water damage or
other insurable risks at the explicit request and expense of the Purchaser.
Without prejudice to its rights under Clause VII of these General Terms & Conditions of Delivery, the Purchaser
shall be obliged to accept the delivery items delivered even in case that the items show negligible defects and
may only be returned to profine under the condition precedent that the Purchaser is entitled to withdraw from the
contract in accordance with section VII para. 3.

VI. Retention of title
1.
profine reserves t it le t o t he deliver y items u nt il an y and all cla ims against thePurchaser
aris in g from t he b usin ess re lat io nship ha ve be en sett led, inclu din g f ut ure claims ar isin g from
agreeme nt s conc lu ded conc u rr e nt l y or at a l at e r t im e. This shall also apply if individual or all of
profine’s claims are included in a current account and the balance has been stricken and accepted.
2.
If profine withdraws from the contract due to the Purchaser's breach of contract, in particular
due to the Purchaser's delayed payment, the Purchaser shall bear all costs associated with
profine's repossession of the supplied delivery items. In the event of seizures or other
interventions of third parties, the Purchaser must immediately notify profine in writing, provide
all necessary facts and inform the third party about the existing ownership situation. The
Purchaser must not pledge or transfer title of the delivery items as collateral. The Purchaser shall handle
the supplied delivery items with due care. In particular, the Purchaser shall insure the delivery items at
replacement value against damage by fire, water and theft at its own expense.
3.
The Purchaser shall be entitled to resell the supplied delivery items in the ordinary course of business.
However, it shall assign to profine any and all future claims and ancillary rights arising from the resale of the
delivery items against the purchaser or a third party, irrespective of whether the delivery items to which title has
been retained are resold without or after further processing. The Purchaser shall remain authorized to collect
these claims, even after the assignment. prof ine's authority to collect claims itself remains
unaffect ed hereby. However, it shall undert ake to refrain from collecting claims for as long as
the Purchaser meets its payment obligat ions, is not in def ault of payment and, in
particular, has not suspended payments and not filed for insolvency proceedings. profine is
entitled to demand that the Purchaser informs it about the assigned claims and the respective debtors,
provides all information necessary for the collection of the debts, hands over the necessary documents
and informs the debtor of the assignment.

4.

5.
6.

The processing or conversion of the delivery items by the Purchaser shall always be performed on profine's
behalf. The Purchaser's expectant right to the delivery items shall continue to apply to the processed or
converted items. If the delivery items to which title has been retained are processed or inseparably
combined with other items which are not owned by profine, profine shall acquire co-ownership of the
new items in proportion to the value of the delivery items for which title is retained to the processed
items at the time of processing. If the delivery items are processed in such a way that the
Purchaser's items form the main part of the processed item, it is agreed that the Purchaser
transfers proportionate co-ownership to profine. The Purchaser shall store such items of sole or
co-ownership for profine. The new combined or processed item shall be subject to the same provisions
as are delivery items to which title is retained.
The Purchaser shall also assign all claims against third parties arising from the combination of the delivered
delivery items with a building or real estate as collateral for profine's claims.
When so requested by Purchaser, profine shall release collateral if the realisable value of such, taking into
account usual bank reductions of valuation, exceeds the claims for which collateral have to be furnished by
more than 20%. I n t hi s ca lc u lat ion , t h e d ea l er purchase prices shall be assumed for delivery items and the
nominal value for claims.

VII. Claims for defects/ limitation period
1.
The Purchaser’s claims based on defects of the delivery items require that it has properly complied with
its obligations to inspect and complain and is required to provide notice of defects in writing to profine,
precisely specifying the type and extent of the defect so that profine can examine whether the notice of defect is
justified.
The purchaser’s claims based on defects of the delivery items:
Subject to the provisions of Sales of Goods Act (Sec. 16) and any other law for the time being in force, there is no
implied warranty or condition as to the quality or fitness for any particular purposeof goods supplied under a
contract of sale, excepts as follows:
(1) Where the buyer, expressly or by implication, makes known to the seller the particular purpose for which the
goods are required, so as to show that the buyer relies on the seller’s skill or judgement, and the goods are of a
description which it is in the course of the seller’s business to supply (whether he is the manufacturer or producer
or not), there is an implied condition that the goods shall be reasonably fit for such purpose.
Provided that, in the case of a contract for the sale of a specified article under its patent or other trade name,
there is no implied conditions to its fitness for any particular purpose.
(2) Where goods are bought by description from a seller who deals in goods of that description (whether he is the
manufacturer or producer or not), there is an implied condition that the goods shall be of merchantable quality.
Provided that, if the buyer has examined the goods, there shall be no implied conditions as regards defects
which such examination ought to have revealed.

2.

Furthermore, Purchaser shall inspect the supplied delivery items immediately after receipt for damages during
transportation. The Purchaser shall note any damage discovered thereby on the bill of lading, such objection
being countersigned by the carrier, and notify profine respectively in writing.
If the supplied delivery items are defective, profine shall be entitled at its own discretion to either remedy the
defect or supply a replacement item. profine shall pay all costs associated with subsequent performance
pursuant to
Section 13 (c) of Consumer Protection Act 1986
(c)
where the complaint alleges a defect in the goods which cannot be determined without proper analysis or
test of the goods, the District Forum shall obtain a sample of the goods from the complainant, seal it and
authenticate it in the manner prescribed and refer the sample so sealed to the appropriate laboratory along with a
direction that such laboratory make an analysis or test, whichever may be necessary, with a view to finding out
whether such goods suffer from any defect alleged in the complaint or from any other defect and to report its
findings thereon to the District Forum within a period of forty-five days of the receipt of the reference or within such
extended period as may be granted by the District Forum;

3.

4.

5.

6.

7.
8.

If profine is not willing or able to remedy the defect or supply a replacement item, if it refuses to do so or
exceeds reasonable time limits for reasons within its own liability, or if it fails at least twice to remedy the
defect for other reasons, Purchaser shall be entitled at its discretion to withdraw from the contract or
demand an appropriate reduction of the purchase price.
Purchaser shall not be entitled to withdraw from the contract due to the delivery of defective delivery
items if it is not able to return the performance received and this is not due to the fact that the nature of the
performance makes this impossible, the impossibility is within profine’s responsibility or the defect did not
become apparent until the item had been processed or converted.
For essential third party products, profine's liability shall be limited to the assignment of the claims
to which profine is entitled in relation to the supplier of the third party product. If the claim against the supplier of
the third party product is not honoured for reasons which are not within the Purchaser’s responsibility
(e.g. due to the supplier's insolvency), the Purchaser shall be entitled to those claims for defects against profine
which are provided for in the provisions of this section VII.
If the Purchaser has resold an item supplied by profine to a consumer within the meaning According to
the Consumer Protection Act 1986 Section 2(d) defies Consumer:
2 (d) "consumer" means any person who—
(i)
buys any goods for a consideration which has been paid or promised or partly paid and partly
promised, or under any system of deferred payment and includes any user of such goods other
than the person who buys such goods for consideration paid or promised or partly paid or partly
promised, or under any system of deferred payment when such use is made with the approval of
such person, but does not include a person who obtains such goods for resale or for any
commercial purpose; or
(ii) hires or avails of any services for a consideration which has been paid or promised or partly paid
and partly promised, or under any system of deferred payment and includes any beneficiary of
such services other than the person who 'hires or avails of the services for consideration paid or
promised, or partly paid and partly promised, or under any system of deferred payment, when
such services are availed of with the approval of the first mentioned person but does not include a
person who avails of such services for any commercial purposes;
and the item was returned to the Purchaser by the consumer as a result of a defect or the consumer reduced
the purchase price, the Purchaser may, deviating from section VII.3, either demand remedy of the defect,
request the delivery of a replacement item, withdraw from the contract or reduce the purchase price. In this
case, para. 4 and 5 of this section VII shall not apply.
The Purchaser shall be entitled to claims for damages only under the prerequisites set by section
VIII of these General Terms & Conditions of Delivery.
Any claims for defects of the delivery items are excluded in case the Purchaser reworks or engages
a third party to rework the delivery items without profine's consent and this unreasonably complicates the process
of remedying the defect or renders it impossible. In any case, the Purchaser is required to pay any
resulting additional costs in connection with remedying the defect. No liability is accepted for damage
resulting from the following:

unsuitable or improper use, particularly violations of profine's processing guidelines,
incorrect assembly or commissioning by the Purchaser or a third party, unless
attributable to erroneous assembly instructions provided by profine,
•
modifications to the delivery items by the Purchaser or a third party,
•
natural wear and tear, unless explicitly guaranteed otherwise by profine,
•
incorrect or negligent handling or storage,
•
unsuitable consumables, replacement materials,
•
chemical, electrochemical or electrical effects, unless these are the fault of profine
The statue of limitations for claims for defects of the delivery items delivered is one two year starting from
the passing of the risk. This also applies to the statute of limitations for claims under section
•
•

9.

Limitation period. - (l) The District Forum, the State Commission or the National Commission shall not admit
a complaint unless it is filed within two years from the date on which the cause of action has arisen.
(2) Notwithstanding anything contained in sub-section (1), a complaint may be entertained after the period
specified in sub-section (l), if the complainant satisfies the District Forum, the State Commission or
the National Commission, as the case may be, that he had sufficient cause for not filing the complaint
within such period:
Provided that no such complaint shall be entertained unless the National Commission, the State
Commission or the District Forum, as the case may be, records its reasons for condoning such delay.

VIII. Claims for damages
1.
profine's liability for damages, based on whatever legal grounds, in particular impossible, delayed, defective
or incorrect delivery, breach of contract, breach of obligations in contractual negotiations and tort, is
limited as specified in this section VIII.
2.
profine shall be liable under the statutory regulations for damages caused by wilful acts and gross negligence
of its legal representatives and executives, for injury to life, body and health, for explicitly
guaranteed features of the delivery items and in accordance with c on su me r pr ot ect io n a ct.
3.
In any other cases than those pursuant to section VIII para. 2, profine shall not be liable for a) slight
negligence on the part of its legal representatives, executives, employees or other vicarious agents;
b) gross negligence on the part of non-managerial employees or other vicarious agents, unless such
negligence constitutes a breach of a cardinal obligation (so called “Kardinal- pflichten”). Cardinal
obligations in the afore-mentioned sense shall be such obligations which are essential to the proper
performance of the contract and which contractual partners may typically expect to be met.
Furthermore, profine’s liability is excluded as far as the Purchaser has effectively limited its own liability against
its customers. The Purchaser shall undertake its best efforts to agree limitations on liability to the extent
admissible by law - also in favour of profine - with its customers.
4.
If profine is liable pursuant to section VIII para. 3 on the merits for damages caused by the slightly negligent
breach of contractual obligations, or for damages caused by gross negligence or wilful acts of its vicarious
agents without the breach of cardinal obligations such liability shall be limited to damages that are typical and
foreseeable under the contract at hand.
5.
Indirect or consequential damages which result from defects of the delivery items delivered shall only be
compensated as far as such damage can be typically expected in the course of the
customarily use of the delivery items.
6.
If profine provides technical information or advice, which advice is not part of profine’s contractual undertakings, it
shall be provided free of charge and under exclusion of any liability.
7.
In case the Purchaser intends to assert a claim against profine in accordance with the preceding provisions, it
shall promptly notify profine hereof, provide comprehensive information and consult with profine. Purchaser shall
give profine the opportunity to examine the case of loss. The parties to the contract agree to consult each
other on the measures to be implemented, particularly in settlement negotiations.
8.
The provisions excluding warranty and governing the limitation period for claims as specified in sections
VII.8 and VII.9 of these General Terms and Conditions of Delivery shall apply accordingly.
IX. Export Regulations – prerequisites to be met for deliveries by profine
Delivery by profine shall be subject to the proviso that any necessary export permits have been granted and there
are no other obstacles to the delivery items being exported by profine as exporter/carrier or one of profine's
suppliers as a result of any export or transportation regulations which have to be complied with.
X. Final provisions
1.
If the Purchaser is a merchant, profine’s registered office is the proper legal venue. However, profine
shall also be entitled to bring an action against the Purchaser at any other given legal venue.
2.
All deliveries shall be governed by the law of the Federal Republic of India. The application of the United Nations
Convention on Contracts for the International Sale of Delivery items (CISG) of
11 April 1980 is excluded.
3.
If any provision of these General Terms and Conditions of Delivery is found to be invalid, this shall not
affect the validity of the remaining provisions. The contractual partners shall reach agreement on the
replacement of the invalid provision with a substitute provision which comes closest to the originally intended
economic purpose. This provision shall also apply if any gaps or omissions in these General Terms & Conditions
of Delivery are discovered.
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